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1 Introduction

‘ Four billion people around the world are robbed of the
chance to better their lives and climb out of poverty,
because they are excluded from the rule of law.”

Commission on Legal Empowerment of the Poor, Making the Law
Work for Everyone, vol. 1, 2008

Sweden regards the support to enhancing rule of law as an es-
sential part of its overall goal in development cooperation to
“help create conditions that will enable poor people to im-
prove their lives”, and, alternatively', to “strengthen democ-
racy, equitable and sustainable development”. As a means of
supporting the development of rule of law for women, men
and children living in poverty, Sweden gives high priority to
the concept of equal access to justice.

The purpose of this Guide on Equal Access to Justice
(EAZ2]) is to serve Sida’s staff (and others) with a conceptual
framework and empirically based guidance on how poten-
tial EA2] interventions can be identified. The Guide builds
directly on a “mapping” of Sida’s and other donors’ experiences from
supporting rule of law programmes as well as a study of rel-
evant literature on law, development and legal empower-
ment?®. The structure of the Guide follows that Mapping
document; for more detail on separate issues, therefore
please refer to: Alffram, H., Equal Access to Justice — a Map-
ping of Experiences, September 2010.

The Guide’s point of departure is the Policy for Democratic
Development and Human Rights in Swedish Development Cooperation,
2010—2014. Therefore, it applies a human rights-based ap-
proach® and focuses on (a) civil and political rights, (b) institu-
tions and procedures of democracy and the rule of law, and (c)
actors of democratization.

Some additional points of departure are:

e The EA2J approach is relevant when preparing new coun-
try and thematic strategies; when designing, implementing
and assessing justice sector programmes and projects; and when

1 Inregard to Sweden’s objectives for reform cooperation in Eastern Europe.

2 Alffram, Henrik, "Equal Access to Justice - a Mapping of Experiences”, Sept. 2010.

3 Also reiterating Sweden’s focus in the Policy for Global Development (PGD, 2003) on the
human rights-based approach and the perspectives of people living in poverty.

DEFINITION OF RULE

DEFINITION OF EQUAL
ACCESS TO JUSTICE (EA2J)



INTRODUCTION

Tdentlfymg Justlce-r?lated entry-points in other sectors, includ-
ing health & education.

* Rule of law has over the past two decades moved to the centre
of the international development cooperation agenda. In-
ternational donors have committed considerable resources
to legal reform programmes in Africa, Asia, Eastern
Europe and Latin America.

» Largely, these efforts have focused on legal frameworks and
justice institutions (prosecution agencies, judiciaries and
police forces), and included ‘importing’ laws and institu-
tional setups from other countries. A consensus is emerging
that this approach has led to few tangible results for women, men,
girls and boys living in poverty.

* The identified well-documented reasons for the weak out-
comes are among others that:

(i) state justice-sector institutions are of limited relevance for margin-
alized individuals and groups;

(i1) legal and institutional arrangements cannot easily be imported
from other countries and contexts, and

(111 powerful interests have undermined reform efforts or managed
to utilize them to further their own interests at the
expense of the majority of the population.

Taking these problems into account, alternative approaches have
emerged in recent years that have as their foundation the very
question of how state and non-state legal orders can be used
by women and men who live with poverty and marginaliza-
tion to increase the control over their lives®.

4 Including the principles set out in the United Nations Secretary-General's guidance note
on a UN Approach to Rule of Law Assistance, see UN, United Nations Approach to Rule of
Law Assistance, Guidance Note of the Secretary-General, 2008.



2 An approach to EAZ2J

Traditional rule of law programmes have taken as their start- SOME LESSONS LEARNT
ing point an assessment of the functioning of existing state jus- FROM LEGAL SECTOR
tice sector institutions. On the basis of such an assessment, SUPPORT IN KENYA
remedies for how identified institutional weaknesses can be
addressed to ensure that rule of law is upheld have been put
forward. An EA2J approach, as outlined in this Guide, how-
ever, lakes as a point of departure the primary justice needs and perspec-
tives of women, men, girls and boys living in poverty and the obstacles
they encounter in finding justice. It pays particular regard to
discriminated, excluded and marginalized individuals and
groups.

EAZ2] is a human rights-based approach, grounded in interna-
tional and regional human rights instruments. As such, assess-
ments, implementation and follow-up should be guided by and
aim to enhance the principles of equality in dignity and rights
(non-discrimination); participation; openness and transparency; and ac-
countability.

This means ensuring that women and men living in poverty
(rights-holders) are empowered to utilize and demand reform of
those state and non-state institutions (duty-bearers) that are
most relevant for them in obtaining justice, at the same time
as it pays attention to the importance of strengthening the capacity
of relevant duty-bearers to deliver justice. In other words, it re-
gards top-down institutional reforms as necessary, but stresses
that citizens and civil society actors must be empowered to use
the justice system and play a role in ensuring its proper func-
tioning.

A system-wide perspective recognizes that the justice system is
made up of several interlinked parts. Improvements in one
part of the justice chain can otherwise be undermined by defi-
ciencies in its other links. Sector-wide approaches can help fos-
ter this perspective, and also facilitate cooperation between or-
ganisations and institutions. Working groups are created and
more regular dialogue is initiated for actors in the justice sec-
tor as a whole, as well as sub-sectors within it. Hereby they ex-
change experiences and ideas in ways that were not available
or did not happen easily before, which opens up possible syn-
ergy gains, more cost-effective solutions and minimizes overlap.




Onsub-sector level, a positive
example of impact has been
the so-called ‘Court-users
Committees’, where the ma-
gistrate has managed to bring
together the different legal
agencies; the speed of hand-
ling court cases has greatly
improved. The agencies have
alldone theirwork at the time
they meetin court, and the so-
cial services have prepared
supportive action. Such suc-
cess stories have been par-
ticularly evidentwhere the
Court-users Committee has
focused primarily on family
and children cases.

Source: Sida

Check-list: 6 ‘musts’ for EA2J support

Central elements of good programming in general -
some particularly relevant to EA2J

Recognize that there are many roads to justice

It should be recognized that there may be many roads to
justice and that different justice needs may be ad-
dressed through different institutional setups, state and
non-state.

Pay attention to impact assessments and learning

A system for monitoring and evaluation with particular
focus on impact should be developed during the plan-
ning phase of an intervention and baseline studies
against which progress can be measured over time
should be prioritized.

Promote national ownership and national reform
actors

National ownership grounded in the principles of inclu-
sion, participation and transparency should be strived
for. National reform constituencies, including human
rights organisations, professional associations and me-
dia outlets, should be assisted in pushing the reform
agenda forward.

Promote donor and programme coordination

Donor coordination and joint programming should be
used to increase aid effectiveness in general and to
avoid scattered and contradictory legal and institutional
frameworks and setups in particular.

Combine dialogue and technical assistance

EA2J should be promoted through a combination of
technical assistance and dialogue with governments,
donors and other stakeholders.

Transitional justice initiatives and security sector
reform

In many conflict and post-conflict situations EA2J is
locked into a symbiotic relationship with transitional
justice and security sector reform initiatives. At the
same time as an EA2J approach should be an integral
part of such initiatives, the long term success of an
EA2J intervention will be directly dependent on them.



3 Analysis and assessment

The reasons why people living in poverty are denied access to
justice will vary from one community and context to the other,
but may typically be related to underdeveloped legal frame-
works and discriminatory norms, poor legal awareness, insuf-
ficient legal services, problems relating to capacity and cor-
ruption within existing justice sector institutions, or a general
inability of the justice system to reach beyond the interest
sphere of the more affluent and influential members of society.
The purpose of an EA2J intervention is to ensure these types
of obstacles are removed. In the preparation for such an inter-
vention, a system-wide assessment should be undertaken.

Interventions should be grounded in what is needed, but also
in what is socially, culturally, politically and practically feasible
in a particular situation. As justice interventions change the
way power is exercised, overcoming resistance from vested inter-
ests is often a far greater challenge than to design technically
sound interventions. Very often, political priorities favour
some kind of reform, on a few levels or places, but ignore
others. The analytical effort must focus on where such “politi-
cal will” can be found; however, it is equally important to as-
sess why and how “resisters of reform™ try to undermine or block
efforts to achieve EA2J, and what is possible to do even if the
“will” cannot be found everywhere. This analysis is also a key
step in identifying bench-marks for later follow-up of progress.
Civil society actors are always relevant stakeholders to consult
for such analyses.

STEP 1: IDENTIFY JUSTICE NEEDS

The first step is to identify which rights-holders are to be the
primary beneficiaries of an intervention and what their perspec-
twves and justice needs are. Issues of discrimination and the need
to ensure the rights of marginalized individuals and groups
should guide the assessment, as well as any eventual interven-
tions.

Make use of power analyses, if available. It should be con-
sidered that legal systems have traditionally been developed
by male elites and have largely served to protect and promote
their interests. As a result, formal and informal laws often dis-
criminate against, or pay insufficient attention to the situa-
tion, interests and protection of women, girls and boys, sexual

TOOLS FOR ANALYZING
THE JUSTICE SECTOR




ANALYSIS AND ASSESSMENT

SAMPLE ANALYSIS OF minorities, ethn'lc minorities, people living with disabilities

AN ACCESS TO JUSTICE and other marginalized groups. These groups also tend to be
PROBLEM disadvantaged in mediation and adjudication processes, as
well as in the enforcement of decisions handed down by courts

and other conflict resolution mechanisms.

STEP 2: IDENTIFY OBSTACLES
TO JUSTICE

The next step in preparing for an EA2] intervention is to iden-
tify what obstacles the rights-holders face in trying to obtain
justice. These obstacles may relate to the capacity or willingness of
existing justice sector institutions and actors to deliver justice, as
well as to the ability of the rights-holders to utilize the existing jus-
tice system and demand reforms that serve to better protect
their interests.

Again, the views and perspectives of the rights-holders
should be the primary source of information. In practice it
will often make sense to utilize a methodology through which
information about the justice needs of the rights-holders and
the obstacles they encounter in finding justice are simultaneously
obtained.

Which methods are the most appropriate will depend on
the extent to which the justice needs and obstacles have already
been documented by others and on the resources available, but
may range from a review of relevant literature, and interviews
with key informants, to focus-groups discussions and surveys.
Make use of power analyses, if available. A participatory ap-
proach in which the rights-holders are involved in developing
the methodology and in conducting the study, should be
strived for whenever feasible. It has to be ensured that all par-
ticipants have the capacity and possibility to engage on equal
terms.

However, to attain a thorough understanding of the diffe-
rent hurdles people face when trying to obtain justice, the
views and experiences of the rights-holders should be comple-
mented with an analysis of the normative framework in place and
a diagnostic study of the roles, functioning and reform needs of those
duty-bearers that are relevant for ensuring justice.

For information about the extent to which a legal system
operates in accordance with international human rights
standards, reports by UN treaty bodies, UN special rapporteurs, regio-
nal human rights bodies and non-governmental organisations can be
consulted. The country pages of the Human Rights Council’s
Universal Periodic Review normally contain valuable reports
and information.
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Guidance on how to analyze the justice sector and identify
obstacles to justice can be sought from the many manuals and
tools developed for this purpose. Efforts should be made to en-
sure that studies conducted during the assessment phase can
serve as baselines against which the impact of interventions can
be measured.

STEP 3: IDENTIFY POTENTIAL
INTERVENTIONS

Once the justice needs of the rights-holders and the obstacles
they have in finding justice have been identified, an EA2]J ap-
proach should aim at designing interventions for removing
these obstacles by empowering rights-holders or strengthening
the capacity or willingness of duty-bearers. Power analyses
should be used to look at the extent to which long-term politi-
cal will to reform exists, what the risks are that interventions
will be undermined by those with vested interests in maintain-
ing status quo, and the possibilities of building coalitions and devis-
ing and implementing other strategies to overcome resistance
to reform.

It should be kept in mind that an exaggerated belief in the exist-
ence of political support for reform ts probably the most common reason
why the objectives of justice sector interventions are not attained. Institu-
tional reform initiatives have small chances of success unless
national stakeholders are convinced of their benefits and elite
groups are prepared to accept the limits to their power that
comes with adherence to the rule of law.

In order to be able to identify the set of interventions that
are most relevant to overcome obstacles to justice, it is neces-
sary to maintain a system-wide perspective. Even though re-
source constraints may make it impossible to try to address all
relevant aspects of a justice system, individual reform initiatives
should not be considered in tsolation as improvements in one part of
the justice system may be effectively undermined by existing
weaknesses in other parts of the system. Maintaining a sys-
tem-wide perspective is also necessary to avoid duplication of
reform efforts.

In conducting a system-wide analysis, the framework set
out in Figure 1 might be useful, in which EA2] is related to
issues of normative protection, legal awareness, legal assist-
ance, redress and conflict resolution, and enforcement, as well
as to oversight and monitoring and to reform claim by rights-
holders.®

5  This framework builds on what is set out in UNDP's Equal Access to Justice Guidance
Note, 2003 13
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Oversight and monitoring bodies

A A A A A

Reform claims by rights-holders

Figure 1
Even though there are no blueprints on how to sequence and
what to focus on in a justice sector intervention, a number of les-
sons have been learned. This guide does not purport to present
a comprehensive list, but some of the primary interventions
that have been common, effective or promising will be
touched upon.®

| Normative protection

People may be denied access to justice because of a poorly de-

veloped legal framework or due to the discriminatory nature
CAMBODIA’S IMPUNITY of both laws and informal norms. Support to the development
LAW of a normative framework that enhances the rights of women,
men, girls and boys living in poverty may be useful in most
contexts. However, the fact that there is often a wide-gulf between
laws and thewr actual implementation should always be taken into
account, as should the prospects for this gulf to be narrowed
in the foreseeable future. Initiatives that do not aim to
strengthen normative protection in a particular field, but
more generally aim to strengthen the capacity of law-making
institutions, should normally be reserved for countries with a democrati-
cally elected parliament.

To have a legal identity, 1.c. formal and legal recognition by
the state of one’s existence, may be a prerequisite to be able to
attend school, receive medical services, take part in elections,
own and inherit property and receive the benefits of social de-
velopment programmes. Efforts made to provide people with
legal identity have been successfully integrated into general
census, health and education programmes.

Gaps in existing legal frameworks are often filled by new
laws that are heavily influenced by or copied from other coun-

6 For a more comprehensive description of different interventions, see Alffram, Henrik
14 “Equal Access to Justice: A Mapping of Experiences”, September 2010.
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tries. Such transplanted laws tend to work best when borrowed
from a country with a similar political and legal culture and
do not concern areas of law that are deeply historically or reli-
giously anchored, such as family law.

Public interest litigation can contribute to filling gaps in exist-
ing legal frameworks and be an effective way of strengthening
legal protection for disadvantaged groups. Even when lawsuits
have not succeeded in court, they have sometimes helped to
bring public attention to the issue in question and contributed
to shape public opinion in favour of reform.

Ratification of international human rights treaties does not
necessarily mean a readiness to amend relevant laws and en-
sure that rights are upheld, but it gives among other things
civil society actors, foreign governments and others a tool to
use in their advocacy or dialogue-related activities. Domestica-
tion of the treaties is equally important, so that they become
applicable to the country’s jurisdiction’.

Problems in finding justice for a human rights violation is
often related to the existence of impunity provisions that shield
members of the armed forces, law enforcement personnel and
public servants from arrest and prosecution. The combination
of monitoring and documentation by human rights groups,
media attention, and the impunity issue being a prominent
feature in the international community’s dialogue has in some
cases led to changes in existing legislation. Similar campaigns
have also been successful in terms of introducing new legisla-
tion of importance from a human rights perspective, including
for instance laws on domestic violence.

[ | Legal awareness

Women and men living in poverty and with no or little formal
education are in most countries likely to have particularly low
awareness of laws and rights, and as a result have the biggest
problems in accessing the justice system. Legal awareness can
be enhanced through training initiatives, but also by making
laws and regulations more accessible. Support for initiatives to
increase citizens’ legal awareness should be considered if there is

a normative framework in place that protects rights and there are av-
enues, state or non-state, for having these rights realized.

Legal literacy programmes, implemented by state actors, civil
society organisations or the media, have been particularly ef-
fective in increasing legal awareness when relevant to the day-
to-day lives of the target population and connected to specific
efforts at finding justice. Integrated approaches that pair legal literacy

7 Unless the country abides by direct applicability of international agreements and treaties
signed and ratified. 15
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ADB’S LEGAL EMPOWER-
MENT INITIATIVES IN
BANGLADESH, INDONESIA
AND PAKISTAN

activities with mainstream development programmes have proven suc-
cessful. Involving judges, prosecutors, police and other gov-
ernment actors in training for local communities can enhance
public trust in state institutions at the same time as it may im-
prove the capacity of these institutions to meet the needs of the
communities.

Formal laws and regulations have generally been inacces-
sible to most citizens, as they have traditionally been drafted
in a convoluted manner and language. This has in turn
opened up for arbitrary interpretation and undermined legal
protection. Experience shows that laws can be written in plain
language that makes them more accessible and easily understood. If
a country does not have a pool of competent legal drafters,
support to the creation of such a pool might be valuable.

A participatory law-making process, providing for public hear-
ings and allowing citizens and organisations to submit com-
ments, can help to make laws more accessible and ensure that
they reflect the needs of the people. Issuing of standard-form
documents for common legal transactions has increased the
ability of people to use the justice system and secure rights.

[ | Legal assistance

As legal systems are usually complicated to navigate, most
people seeking to settle a dispute or obtain a right are in need
of assistance from a person with legal training and knowledge.
For reasons of cost and physical access, among other things,
women and men living in poverty have often limited access to
such assistance. Interventions focusing on strengthening legal as-
sistance may be relevant in all contexts where lawyers and legal assist-
ance providers are allowed lo operale independently, or where such as-
sistance is likely to help strengthening their independence.

To establish effective lawyer-centered legal aid schemes is
expensive. For this and other reasons they often have to be
combined with other legal services models. Paralegal programmes
in which non-lawyers assist people and communities who are
poor and denied access to power with their justice needs by
providing legal advice and assisting in settling disputes
through mediation and negotiation have often had significant
impact. They appear to have been particularly effective when the

financial stakes involved in the issues handled have been limited and the
paralegals have possessed knowledge of state law, local reali-
ties and social movement-type tools, and have had direct ac-
cess to lawyers to which they have been able to refer cases
when needed.

Legal aid NGOs with a clear focus on protecting the rights of
women and men living in poverty have sometimes been effec-



ANALYSIS AND ASSESSMENT

tive providers of legal services to disadvantaged clients. Where

PARALEGAL SERVICES IN
MALAWI AND KENYA

they have been set up by, or staffed with, prominent national
level lawyers, they have also been effective promoters for legal
reform of relevance for marginalized groups.

Law school clinics in which law students, under some level of
supervision, provide free legal services have occasionally con-
tributed to improve access to justice, but their effectiveness has
often been hampered by limited outreach. Their main value
may be that they help fostering a professional understanding
of the situation and legal problems of poor and marginalized
communities.

B Redressand conflict resolution

Access to justice is often hindered by an absence of state and
non-state institutions that register rights, adjudicate disputes
and ensure redress for grievances in a fair, predictable and ef-
fective manner. As courts can be used to enhance oppression as
well as to uphold freedoms, support to increase the capacity of the ju-
diciary should be accompanied by genuine government commatment to re-
Jorm and go hand in hand with interventions to ensure inde-
pendence, transparency, accountability and adherence to fair
trial standards. If support is provided to customary, indige-
nous or religious conflict resolution mechanisms, the primary
purpose should always be to strengthen their compliance with
international human rights standards.

Judicial training programmes have been a central feature of

most judicial reform efforts, but have often failed to sustain
impact. Best practice suggests that legal education for practi-
tioners should be based on active learning, participation,
problem solving and real in-country problems. It also suggests JUDICIAL EACILITATORS
that tramning s most effective when personnel at all levels of an institu- Y BUEAZASIR

tion are targeted and when it is directly linked to ongoing reforms. To the
extent possible, local expertise should be used in order to
avoid translation related problems and to ensure relevance
and sustainability.

The literature puts forward a number of recommendations
for reducing justice sector corruption, including the development
of codes of conduct, simplification of legal and administrative
procedures, and assured tenure of appointments. While the
general effectiveness of many of these measures are yet to be
proven, there is a growing body of evidence showing that anti-
corruption programmes based on extensive public scrutiny of
legal and judicial processes, utilizing strategies that combine
such methods as citizen charts, checklists and indexes with ad-
vocacy for reform, can at least in some contexts contribute to
reduce corruption.
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T ——— For reasons of distance and poor infrastructure, disadvan-
FOR JUDICIARIES IN ASIA taged populations often lack physical access to institutions de-
livering justice. One way of trying to address this problem has
been the introduction of mobile courts and similar arrangements
through which the judiciary has been brought closer to the
people.

Formal and informal alternative dispute resolution mechanisms
including small claims courts, networks of trained volunteer
mediators and various other arbitration, mediation and con-
ciliation mechanisms, have provided low-cost resolution of
disputes in a manner that is satisfactory to the parties in-
volved. They have also contributed to easing the burden on
the formal legal system. However, they tend to work best when
the economic stakes are not too high and the parties involved
are fairly equally armed in terms of financial strength, con-
nections and societal status. In some contexts non-governmen-
tal organisations have successfully been working in a struc-
tured manner with traditional, local government connected or
sector specific conflict resolution mechanisms to improve fair-
ness.

Non-governmental organisations have also contributed to
gender sensitization and increased knowledge of international human
rights law among judges and other actors within the formal ju-
dicial system.

B Enforcement

A major problem with many formal and informal justice sys-
T EoCIen tems is that the decisions handed down by courts and similar
SIERRA LEONE institutions are not enforced due to factors such as corruption,
political interference, lack of resources and poor administra-
tive routines. Another problem is that the enforcement process
1s often accompanied by human rights abuses. Donors have
generally focused on police reform as a means of strengthen-
ing the enforcement process and have regularly faced the
challenge of trying to contribute to a shift from a policing
model based on repression and social control to one that is set
up to serve the population and protect their rights.
Regardless of country situation, wnterventions to improve the ef-
ectiveness of the police and other enforcement agencies should always be
accompanied by efforts to ensure transparency, accountability and adher-
ence to established human rights norms. A necessary condition for
a successful reform is that the police officers themselves are
convinced that the reform initiatives will contribute to a de-
crease in crime and disorder. Therefore, efforts to strengthen
the human rights and accountability perspectives of policing
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need to be combined with initiatives to increase crime control
capabilities.

Community-based policing programmes striving to build positive
relations between the police and the communities, focusing on
the most urgent needs of the citizens, in order to ensure improved
crime control and prevention, have sometimes contributed to in-
crease public confidence in the force and to reduce crime levels.
However, they have in other cases failed to overcome existing ac-
countability problems and have occasionally been found to in-
crease rather than decrease repression.

Efforts to create multi-ethnic police services and to wncrease the
number of female officers have contributed to increase confidence
in the police among women and minority populations. Asso-
ciations of women police officers have helped the members to
create a culture of support among them.

In terms of strengthening the ability of the police to deal
with cases of gender-based violence, it appears that a “whole sys-
tem approach” through which all police officers, male and fe-

. .. . MONITORING JUDICIAL
male, receive training may be a more effective approach than APPOINTMENTS IN THE
the establishment of specialized police stations for women. Ef- PHILIPPINES
forts to improve the capacity of law enforcement agencies to
deal with gender-based violence should be combined with initiatives
avming at sensitizing prosecutors and judges, as well as with efforts
focusing on how men can actively work against gender-based
violence in their communities.

Though it may be difficult to convince decision-makers to
spend scarce resources on ensuring fair treatment of children
who end up in the criminal justice system, initiatives to
strengthen juvenile justice systems rarely threaten significant vested
interests and have fairly often led to positive outcomes. Efforts
should be made to consult children and young people in the
design and implementation of such programmes.

Regular external monitoring of places of detention is possibly
the most effective way of preventing torture in prisons and police
stations. Where civil society organisations have been given
regular access to prisons, been allowed to conduct confidential
interviews with inmates and been able to publish their find-
ings, levels of physical abuse have sometimes been reduced
significantly.

Oversight and monitoring bodies

Executive, parliamentary or independent oversight and moni-
toring bodies mandated to ensure that justice sector institu-
tions and their representatives are liable for their actions and
called to account for malpractice and abuse of power consti-
tute an essential part of the justice system.
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Donors have often paid considerable attention to such stat-
utory bodies as national human rights institutions, ombudsmen and
anti-corruption commissions to improve the performance of other
state institutions, increase pressure for reform and serve as
a channel for people seeking redress for a grievance. While
such bodies have shown significant results in some contexts,
their global performance is at best mixed and they tend to be work-
ing best where they are needed the least. As these institutions
do not operate in a vacuum, often have limited legal and po-
litical clout, and are directly dependent on how other institu-
tions are functioning, they can generally not be expected to have sig-
nificant impact in contexts in which other state institutions are not

Julfilling ther legitimate roles.

Considerable attention has also been given to the establish-
ment and role of internal oversight bodies, such as service
commissions. However, their ability and willingness to investi-
gate cases of misconduct has often been hampered by corrup-
tion, nepotism, undue external influences, vague mandates
and limited resources. When scrutinized by the media and civil soct-
ety organisations, both internal and statutory bodies have often increased
theur effectiveness.

Reform claims by rights-holders

There is often considerable resistance to reforms that make
justice sector institutions accountable and responsive to the
needs of women, men, girls and boys living in poverty. To
overcome such resistance has proven difficult and the efforts
undertaken to do so have generally been inadequate.

Since the early days of the legal and judicial reform pro-
grammes, donors have made efforts to engage bar associations
in creating pressure for reform of justice institutions. However,
bar associations have for a variety of reasons rarely proven to
be effective vehicles for promoting change. Genuine reform con-
stituencies have more oflen been_found among human rights organisations,
women’s groups and media outlets. These groups often need sup-
port to develop their agendas for reform, conduct public con-
sultations, raise public awareness and take part in public dis-
courses about the functioning of the justice system.

In some countries non-governmental organisations spe-
cializing in scrutinizing judicial appointments and judgments
have been established and supported, and in other contexts
investigative journalism initiatives have played a role in moni-
toring the way the justice sector is operating. While there are
few structured assessments of the overall impact of these
types of interventions, anecdotal evidence indicate that they

20
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can contribute to increased transparency and to overcome
resistance to reform.

Social accountability strategies that strive to involve broader
segments of the citizenry and civil society to monitor and pro-
mote accountability, service delivery and reform have been
rare in the justice sector. There is, however, some experience
suggesting that further attention should be paid to such initia-
tives. It has been found that local level membership groups coordinat-
ing issues such as microcredit, health and education, can be suitable vehi-
cles for collective action and that legal awareness and legal aid
programmes can be designed to play a role in fostering links be-
tween citizens and civil society organisations that can be uti-
lized to monitor the functioning of the justice system. Social
accountability strategies have, however, the potential of being
particularly effective if institutionalized within the state — gov-
ernments thus open up spaces for civil society participation in
the design, management and monitoring of reform pro-
grammes.
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Process

WHAT THE MONITORING
FRAMEWORK SHOULD
CAPTURE:

It is widely regarded that further attention has to be paid to
performance monitoring in order to ensure learning and
better design and implementation of justice sector develop-
ment initiatives. Once an intervention has been decided
upon, the development of a_framework for monitoring and as-
sessment of results and process should therefore be priori-
tized. Such a framework should cover the full project or
programme cycle and be guided by the inevitably long-
term nature of objectives, and thus take into account that
a substantial period of time will have to pass before results
become visible.

Since EA2J interventions are normally politically sensitive,
critical scrutiny and media attention to sudden negative set-
backs should always be expected. As a result, the programme
owners as well as donors need to be aware of —and able to
demonstrate — where positive, more medium to long-term
trends are to be found as well. This can only be done by identi-

Jying key processes and benchmarks which show the continued rel-
evance of a particular intervention.

As an EA2] intervention must always be designed with due
regard to the context in which it is to be implemented, it is nei-
ther possible nor desirable to develop a monitoring structure
with universal applicability. It may be said, however, that the
general purposes of the monitoring framework should be to
(a) assess the extent to which the capacity of rights-holders and
duty-bearers has been enhanced due to the intervention,

(b) provide information for policy and managerial decision-
making, and (c) enable stakeholders to monitor the perform-
ance and processes of the justice sector.

PROCESS AND OUTCOME FOCUS

As an approach that involves the stakeholders in the design,
implementation and monitoring of an intervention can con-
tribute to sustainability of results, the monitoring framework
should in addition to outcomes also strive to capture the proc-
ess, 1.e. the extent to which stakeholders have been involved
and been able to influence the different stages of the interven-
tion. Defining clear objectives and indicators is a prerequisite
to assess the success or failure of an intervention. The objec-
tives and indicators should reflect a greater ability of rights-
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holders to obtain the type of justice remedies they need to im-

. . o TOOLS AND EXAMPLES
prove their well-being and the ability and preparedness of FOR MONITORING AND
duty-bearers to ensure that justice is delivered. MEASURING OF IMPACT

BASELINE AND FOLLOW-UP
STUDIES

To be able to effectively measure, as well as to ensure better
design and monitoring of interventions, baseline studies car-
ried out before the start of an EA2] intervention are essential.
These baselines should contain objective and quantitative
standards that provide an indication of success and can be
compared over time. To measure the effects of an intervention
it is usually necessary to ensure that the baseline studies and
subsequent follow-up studies assess the situation of both in-
tended beneficiaries and of individuals that are not expected
to be affected by the intervention. In order to ensure “owner-
ship” it is suggested that baseline studies before finalization
are validated among key stakeholders. If several different
baselines are conducted that cover different aspects of the jus-
tice sector, it may be useful to bring these studies together to
obtain as a holistic picture as possible.

To promote learning of how EA2J is best supported and to

increase understanding of the nature of the relationship be-
tween rule of law and poverty, baseline and follow-up studies
should, if the opportunity arises, ideally be carried out as part
of larger cross-country assessments or studies that look at all
justice sector programmes in a country.
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In recognition of the need to harmonize donor efforts, ensure
alignment with recipient country priorities and more effec-
tively handle the sheer complexity of the justice systems, there
has over the past decade been a worldwide move away from
scattered and uncoordinated projects to more programmatic
aid modalities, in particular so called Sector-Wide Approaches
(SWAps).

An assessment of past and ongoing SWAps provides a mixed
picture as to their usefulness and success and shows that they
have been particularly difficult to implement in post-conflict
settings. Necessary conditions for an effective SWAp include
genuine long-term government and donor commitment to re-
form, sufficient government capacity and appropriate fiscal
arrangements for handling significant amounts of funding,
and involvement of civil society in setting priorities and in im-
plementation.

CIVIL SOCIETY INVOLVEMENT

It should be noted that most justice sector SWAps have prima-
rily targeted state justice-sector institutions and that they have
thus been narrower in their focus than the system-wide EA2J
approach discussed in this Guide. While it may make sense to
include support to civil society organisations and non-state
justice sector institutions within a SWAp, it is essential to care-
Sully assess whether or not funding to such entities should be channeled
through the government coffers. The risks of undermining well
functioning non-state conflict resolution mechanisms, of
increasing civil society’s dependence on the government, and
of the government being tempted to restrict funding to or-

ganisations critical of its policies and actions need to be con-
sidered.

COORDINATION AND
COALITION-BUILDING

Regardless of the exact nature of the cooperation, Sida should
encourage and take part in efforts to strengthen donor coordi-
nation and strive to ensure national ownership grounded in
the principles of inclusion, participation and transparency.
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Broad coalitions involving key actors from across institutions
and sectors should be promoted to ensure that reform efforts
receive the support needed for success and are not under-
mined. If a SWAp already exists, efforts should normally be
made to fit interventions within this arrangement.

Internal and external resistance to reform has in the past
often hampered justice sector interventions. In the implemen-
tation of assistance projects aiming at enhancing the capacity
of justice institutions, priority should be given to institutions,
state or non-state, that are genuinely committed to change
and unlikely to succumb to external pressures.

DIALOGUE

A development intervention should normally be made up of
both funds, technical assistance and of dialogue with the na-
tional government, donor agencies and other key actors.
While the particular country context will have to determine
the specific issues to be raised in the dialogue, it should in gen-
eral promote commitment to reform, compliance with estab-
lished human rights norms, initiatives that are grounded in
the needs and perspectives of women, men and children living
in poverty, approaches that balance the need to empower
rights-holders with the need to enhance the capacity of rele-
vant duty-bearers, and safeguarding of space for civil society
activities. Experience shows that the Head of Mission may
play a critical role in the dialogue, especially when Sweden is
alead donor.

LONG-TERM PERSPECTIVE
AND MAINSTREAMING

A long-term development perspective should always be ap-
plied. Efforts should be made to ensure coordination with any
transitional justice initiatives of a temporary nature so that
these initiatives reinforce the longer-term reform pro-
grammes. The possibility of mainstreaming justice activities
into other poverty reduction programmes should be consid-
ered. Such mainstreaming can contribute to improved dispute
resolution mechanisms as well as to better poverty reduction
programmes.
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International and regional human rights instruments that are
likely to be of relevance for an EA2J intervention include the
following:

A. International instruments:

¢ Universal Declaration of Human Rights

¢ International Covenant on Civil and Political Rights

* Second Optional Protocol to the International Covenant
on Civil and Political Rights

e International Covenant on Economic, Social and Cultural
Rights

* International Convention on the Elimination of All Forms
of Racial Discrimination

» Convention on the Elimination of All Forms of Discrimi-
nation against Women

» Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment

» Convention on the Rights of the Child

* International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families

* International Convention for the Protection of All Persons
from Enforced Disappearance

» Convention on the Rights of Persons with Disabilities

» Basic Principles on the Independence of the Judiciary

* Guidelines on the Role of Prosecutors

* Basic Principles on the Role of Lawyers

* Code of Conduct for Law Enforcement Officials

* Principles on the Effective Prevention and Investigation of
Extra-legal, Arbitrary and Summary Executions

¢ United Nations Standard Minimum Rules for the Admin-
istration of Juvenile Justice

* Principles Relating to the Status of National Institutions

e Declaration on the Right and Responsibility of Individu-
als, Groups and Organs of Society to Promote and Protect
Universally Recognized Human Rights and Fundamental
Freedoms

B. Regional instruments:
African Charter on Human and Peoples’ Rights

e American Convention on Human Rights

2 e Charter of Fundamental Rights of the European Union
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* European Convention for the Protection of Human Rights
and Fundamental Freedoms

C. General Comments:

* Committee against Torture, General Comment No. 2:
Implementation of article 2 by States parties, 2008.

e Committee on Economic, Social and Cultural Rights,
General comment no. 20: Non-discrimination in econom-
ic, social and cultural rights, 2009.

e Committee on the Elimination of Discrimination against
Women, General recommendation no. 19 on violence
against women, 1992.

* Committee on the Elimination of Discrimination against
Women, General recommendation no. 28 on the core obli-
gations of States parties under article 2 of the Convention
on the Elimination of All Forms of Discrimination against
Women, 2010.

e Committee on the Elimination of Racial Discrimination,
General recommendation no. 21 on the prevention of ra-
cial discrimination in the administration and functioning
of the criminal justice system, 2003.

e Committee on the Rights of the Child, General comment
No. 5: General measures of implementation of the Conven-
tion on the Rights of the Child, 2003.

* Committee on the Rights of the Child, General comment
No. 7, Implementing child rights in early childhood, 2005.

e Committee on the Rights of the Child, General Comment
No. 5: Children’s rights in juvenile justice, 2007.

¢ Human Rights Committee, General Comment No. 32:
Article 14, Rights to equality before courts and tribunals
and to a fair trial, 2007.
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